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Issue 166 - October 2019 Entrepreneurs’ relief: A ‘personal’ 
issue
Mark McLaughlin highlights two cases on the 
entrepreneurs’ relief ‘personal company’ condition for 
most share disposals. 
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Most trading company owners wishing to claim capital gains 
tax entrepreneurs’ relief (ER) on an eventual sale of their 
shares need to satisfy certain conditions throughout a two-

year period ending with the disposal.

Make it ‘personal’ 
One of those conditions is that the company is the individual’s 
‘personal company’. This means that:

• the individual holds at least 5% of the company’s ordinary share
capital;

• that holding gives at least 5% of voting rights in the company;
and

• it also gives beneficial entitlement to at least 5% of distributable
profits and at least 5% of distributable assets on a winding up,
and/or beneficial entitlement to at least 5% of the proceeds in the
event of a disposal of the company’s entire ordinary share capital
(TCGA 1992, s 169S(3)).

‘Ordinary share capital’ is defined for ER purposes as ‘…all the 
company’s issued share capital (however described), other than capital 
capital (however described), other than capital the holders of which 

Less than 5%
For example, in Hunt v Revenue and Customs [2019] UKFTT 210 (TC), on the sale of a company’s shares in 
August 2015, the taxpayer held 73,448 ‘E’ ordinary shares, each with a nominal value of 10p, and 100,000 
‘B’ ordinary shares, each with a nominal value of £1. This represented 5.94% of the company’s total 
issued shares. The taxpayer’s shares gave him 6.21% of the total votes. However, the nominal value of 
the shares owned by the taxpayer was only 4.16% of the total. The taxpayer claimed ER on his share sale, 
but HM Revenue and Customs (HMRC) refused the claim. The taxpayer argued (among other things) that 
a purposive, multi-factorial approach should be taken to determine whether a person owned 5% of the 
company from an overall economic point of view. However, the First-tier Tribunal concluded that 5% of 
a company’s ‘issued share capital’ meant ‘5% of the total nominal value of a company’s share capital’ 
and dismissed the taxpayer’s appeal.

have a right to a dividend at a fixed rate but have no other right to share in the company’s profits’ (ITA 
2007, s 989). The condition in the third bullet point was added from 29 October 2018 to prevent perceived 
abuse of the ER rules. However, even before this tightening of the personal company definition it was 
difficult for some shareholders to satisfy it.

Out of the ‘ordinary’?
The taxpayer in Warshaw v Revenue and Customs [2019] UKFTT 268 (TC) fared better. In that case, the 
taxpayer sold his 44,183 ordinary shares, 396,000 cumulative preference shares, and 24,660 ‘B’ ordinary 
shares in a company and claimed ER. If the cumulative preference shares were ‘ordinary share capital’, 
the taxpayer held 5.777% of the company’s ordinary share capital. However, if those shares were not 
ordinary share capital, he held only 3.5% of its ordinary share capital. HMRC rejected the taxpayer’s ER 
claim. However, the First-tier Tribunal broadly held that the cumulative nature of the shares meant that 
they could not be regarded as having a right to a dividend at a fixed rate, and were therefore ‘ordinary 
share capital’. For HMRC’s interpretation of ‘ordinary’ in the context of share capital, see the Company 
Taxation manual at CTM00514.
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Practical tip:

For most businesses, it will be clear whether 
they will be affected by the forthcoming 
restriction on the EA. However, for those on 
the cusp of £100,000 in 2019/20 the timing 
of (say) bonuses in that year could determine 
entitlement in the payroll for April 2020.

Employment allowance changes: Plan ahead
Sarah Laing highlights forthcoming changes to the employment allowance.

F rom April 2020, the employment allowance 
(EA) is changing, restricting it to smaller 
businesses with a National Insurance 

contributions (NICs) bill of less than £100,000 in 
the previous tax year.
EA is a valuable relief, particularly for small 
businesses. It potentially cuts an employer’s NIC 
payments by allowing them to offset up to a pre-
set annual threshold (£3,000 from April 2016, 
previously £2,000) against their employer NICs 
liabilities.

Who cannot claim?
Certain types of business are ineligible to claim 
the EA deduction, including:

• personal service companies and managed
service companies which are subject to the
intermediaries (‘IR35’) legislation. Where
there is a deemed payment of employment
income, the EA is not available against any
employer NICs that arise on the deemed
payment. However, the allowance is still
available where the company has employees
in its own right.

• single director companies. A restriction was
introduced from 6 April 2016, which broadly
provides that where the only employee paid
above the secondary NICs threshold is also
a director of the company, the allowance is
not available. The restriction can apply in a
company which has two or more directors,
but where only one of those directors is on the
payroll and there are no other employees.

From 6 April 2020, access to the EA will be limited 
to businesses and charities with an employer NICs 
bill below £100,000. 

Currently, some 1.1 million employers claim the EA 
and the government estimates that around 93% of 
these will continue to be eligible once the restriction 
takes effect, with many paying no employer NICs 
at all. 

Who can claim?
Most employers with a liability to pay employer 
(secondary) NIC are eligible to claim the EA, 
including:

• sole traders, partnerships, and companies;

• charities, and those with charitable status
such as schools, academies, and universities;

• community amateur sports clubs (CASCs);

• employers of care or support workers.

Forthcoming changes
The Autumn Budget 2018 announced details 
of a further restriction, expected to take effect 
from April 2020, which aims to target the 
allowance on businesses that need it most.

Claiming the EA
EA is generally delivered by the employer through 
standard payroll software and HMRC’s real-
time information system. However, it isn’t given 
automatically and must be claimed. Claiming 
is very straightforward; the employer simply 
signifies his intention to claim by completing the 
‘yes/no’ indicator just once. Although ideally the 
claim should be made at the start of the tax year, it 
can be made at any time in the year.

The employer will then offset the allowance against 
each monthly Class 1 secondary NICs payment that 
is due to be made to HMRC, until the allowance is 
fully claimed or the tax year ends.

For example, if employer Class 1 NICs are £1,200 
each month, in April the employment allowance 
used will be £1,200, for May it will be £1,200, 
and for June £600, as the maximum is capped at 
£3,000.  The EA applies per employer, regardless 
of how many PAYE schemes that employer chooses 
to operate, so each employer can only claim for one 
allowance. It is up to the employer which PAYE 
scheme to claim it against. 

It is worthwhile checking that the EA has been 
utilised where possible. If a claim is made too late 
in a tax year to set the whole allowance against the 
employers’ NIC liability, the employer may apply 
to HMRC for a refund.
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VAT: Joining or leaving the flat rate scheme – 
Points to watch
Andrew Needham looks at some tips and traps when joining or leaving the flat rate 
scheme.

W hen a business joins the flat rate scheme 
(FRS), it need only account for the 
relevant flat rate percentage applicable 

to its trade category on its sales; however, it cannot 
normally recover VAT on its purchases.

Practical tip:

If a business joins the FRS, it can claim back 
the VAT on its stock on hand when it registers 
for VAT. A business may also be able to reclaim 
more VAT on stock adjustments when it leaves 
the FRS.

The rules for the FRS can be complicated, so 
businesses need to be aware of them when 
joining and leaving the scheme to make sure they 
maximise the benefits and don’t fall into any 
traps! A business has to leave the FRS if it purchases an 

asset covered by the capital goods scheme – most 
commonly a commercial property costing over 
£250,000 - or if it joins a VAT group or uses a 
second-hand scheme.

If a business’s turnover is growing fast and it 
has reason to believe that its turnover will exceed 
£230,000 in the next 30 days, it will need to leave 
the FRS from the start of the 30-day period. 

A business may be able to make a stock adjustment 
and claim input tax when it leaves the FRS if its 
stock of standard-rated items increases. To do this, 
it will need to value its stock. It does not need to 
do a formal stock-take for the purpose of valuing 
its stock, but its figures must be reasonable. It 
makes sense to keep a record of how it valued the 
stock in case HMRC query the figures. For details 
of the calculation, see VAT Notice 733, at para 12.9.

Joining the FRS
If a business registers for VAT and immediately 
joins the FRS, the normal pre-registration input 
tax rules apply. So, even though you cannot 
normally claim back input tax when you are on the 
FRS, newly-registered businesses can reclaim the 
VAT on all stock and goods on hand at the time of 
registration that were bought within the last four 
years and on services purchased in the six months 
prior to registration.

If a pre-registration purchase costs more than 
£2,000, it qualifies as a capital purchase and VAT 
has to be accounted for at the full 20% if it is sold.

A business that is already VAT registered has, of 
course, already reclaimed VAT incurred on the 
stock and assets held. If there is a substantial 
stock of goods for resale, there may be a marginal 
gain under the scheme. The FRS percentage is 
reduced to take account of input tax which will 
not be recoverable on future purchases, but which 
has already been recovered on the stock. However, 
a small business would not usually have enough 
stock for this to be a significant advantage unless 
the FRS percentage happens to be favourable too.

Leaving the FRS
If a business’s turnover exceeds £230,000, it must 
leave the FRS.  However, it only has to check its 
turnover annually on the anniversary of joining 
the FRS. If it exceeds the threshold, it then has 
to leave the scheme at the end of the VAT quarter 
containing the anniversary. If it is on annual 
returns, it has to leave the FRS at the end of the 

Example: Leaving the FRS
If a business is on annual accounting and it joined 
the FRS on 23 March 2015, it checks its annual 
turnover every 23 March. 

In 2019, the check shows it is over the limit, so it 
must leave the FRS on 1 May 2019.

month following the anniversary.
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IHT: All change?
Meg Saksida  looks at the Office of Tax Simplification’s review of UK inheritance tax.

I  n January 2018, The Chancellor of the Exchequer 
tasked the Office of Tax Simplification (OTS) 
to review inheritance tax (IHT), and they 

responded with a two-part critique. Part one was 
published in late 2018, and the second (summarised 
below) in July 2019.

Angela Knight CBE (the Chairman of the OTS) said 
the current IHT rules are ‘both unpopular and 
complicated’, and the process is ‘complex and old 
fashioned’. 

Practical tip:

Ensure when planning for the future you 
consider the possibility of the IHT legislation 
changing.

Lifetime gifting
Currently, there is a £3,000 annual allowance per 
UK individual to cover gifts made during the tax 
year. There is also an exemption made for gifts 
on the occasion of marriage. The suggestion from 
the OTS is to eliminate these ‘complex and…
confus[ing]’ exemptions and replace them with 
one single ‘personal gifting allowance’. 

Another exemption, for gifts out of income, which 
generally requires substantial records and other 
such evidence to be kept, is suggested to be either 
completely reformed or replaced; again, within the 
‘personal gifting allowance’ described above.

Small gifts of up to £250 are currently exempt 
from IHT, but the OTS suggests that this level too 
should be reconsidered.

Seven-year period
Responses to the review have indicated that they 
feel the seven-year waiting period after which a 
lifetime gift may avoid IHT is too long. Records 
may become difficult to access, and due to taper 
relief (which can be up to 80%) there may be little 
fiscal benefit as the seven-year limit approaches. 

The recommendation from the OTS is to reduce the 
seven-year period to five years and abolish taper 
relief altogether.

Capital gains tax
The OTS has found the interaction between IHT and 
capital gains tax (CGT) complex and indicated that 
it ‘can distort decision making’. Currently, there 
is a ‘free’ CGT uplift on death and IHT is charged 
instead. 

The OTS’s recommendation is that where an 
asset is exempted from IHT, such as business or 
agricultural property, the CGT uplift should be 
removed and instead the recipient will have the 
asset’s base cost as the historic cost to the deceased.

The OTS has suggested two alternative ways of 
changing the way the tax operates, and these 
would result in either a reform or an amendment 
to the current rules. 

The ‘reform’ option would ensure that any IHT due 
on lifetime gifts should be payable by the estate, 
and the nil rate band should be first allocated 
proportionately across the total value of all the 
lifetime gifts. The ‘amendment’ option would have 
executors liable to IHT relating to lifetime gifts only 
out of assets they are responsible for, and which 
will be distributed to the recipient in question.

Payment of IHT
Currently, if an individual receives a gift and the 
donor dies within seven years of the transfer, it 
is the recipient that must pay any IHT due as a 
result of the gift on the death of the donor; not 
the donor’s estate. The allocation of the nil 
rate band is applied to gifts in chronological 
order. These concepts are not well understood. 

Businesses and farms
Business and agricultural reliefs currently available 
exempt business property and agricultural land and 
buildings. The logic behind these generous reliefs 
is to prevent the sale or necessary break up of such 
businesses or farms to pay IHT. 

The OTS suggests that the test for trading levels, 
etc., which are currently different for CGT 
purposes, should be standardised to simplify 
gifting decisions. Consideration is also being given 
as to whether the treatment of AIM-listed shares 
as business property is within the policy intent of 
business property relief.
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Dealing with in specie distributions (Part 2)
Peter Rayney examines the tax consequences of in-specie distributions.

W here a company makes an in-specie 
distribution – in effect makes a dividend 
consisting of an asset, the actual 

market value of that asset is generally treated as a 
taxable distribution in the hands of an individual 
shareholder. Unless the distribution is being made 
in the course of a winding-up (or some other 
form of relief applies, e.g. under the statutory 
demerger legislation), the market value of the 
relevant asset (less any consideration paid by the 
recipient) is taxed as income in the shareholder’s 
hands at the relevant dividend rate(s).

From the company’s viewpoint, the distribution of 
the asset triggers a disposal at market value for 
corporate capital gains purposes (TCGA 1992, s 
17(1)).

If the recipient shareholder is a UK resident 
company, the distribution will normally be exempt 
from corporation tax (see CTA 2009, s 931A). The 
value ascribed to the distribution in the accounts 
of the distributing company is irrelevant for tax 
purposes (see Part 1 of this article).

Liquidators may distribute assets to shareholders 
in the course of a winding-up. In these cases, 
the market value of the asset falls to be taxed in 
the shareholder’s hand as a capital distribution 
within TCGA 1992, s 122 (unless the ‘anti-phoenix’ 
legislation is in point). This is treated as a deemed 
disposal of an interest in shares for CGT purposes. 

Stamp duty land tax issues
Companies often distribute property in specie to 
their shareholders. Provided this is implemented 
correctly and no consideration is being given, no 
stamp duty land tax (SDLT) charge should arise. This 
is because the distribution is effectively a voluntary 
transfer for no consideration (FA 2013, Sch 3, para 1). 

Importantly, FA 2013, s 54(4) provides that the ‘no 
consideration’ rule does not override the deemed 
market value rule in FA 2013, s 53(3) for transfers 
to connected companies. However, there is a 
potential trap in FA 2003, s 54(4)(b). This provides 
that an SDLT charge based on the market value 
of the property applies where the distributing 

The dividend resolution must not create any pre-
existing debt and, therefore, must avoid reference 
to a monetary or cash amount. The danger is 
that HMRC could argue the property has been 
transferred in satisfaction of the debt, which 
would constitute chargeable consideration for 
SDLT purposes. The dividend resolution should, 
therefore, simply state that the relevant property 
is being transferred as a distribution in-specie. 

When carrying out preparatory transactions 
before a demerger, it may be desirable for 
subsidiaries to transfer properties to the 
parent company as a distribution in specie. 
This avoids having to rely on the SDLT group 
relief provisions, which may prove ineffective 
due to the associated anti-avoidance and 
clawback provisions.

Practical tip:

However, an SDLT charge arises where property is 
distributed in specie but the recipient shareholder 
assumes a debt/mortgage attaching to the 
property. In such cases, SDLT is based on the value 
of the debt/mortgage assumed (as opposed to the 
market value of the property). On the other hand, 
where the novated debt is owed to the recipient 
shareholder and the distribution is being made to 
them as part of a winding up, HMRC takes the view 
that there is no effective consideration and hence 
no SDLT is charged (see HMRC’s SDLT manual at  
SDLTM04043). 

company has previously received the relevant 
property from a fellow group member under the 
SDLT group relief provisions in the past three years.
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Will trusts and their IHT treatment
Malcolm Finney gives an overview of the types of will trust available to a testator.

A will  trust is simply a trust set up under 
someone’s will. Such trusts may be set 
up for family reasons (allowing trustee 

decisions to be taken in the future in the light of a 
beneficiary’s circumstances at that time), and also 
with a view to the mitigation of any inheritance 
tax (IHT) charge arising on the testator’s estate.

For IHT purposes, will trusts may be classified into 
one of two categories of trust, namely discretionary/
relevant property trusts or special trusts.

 Practical tip:

The use of a will trust should not be overlooked 
by a testator. The ‘best’ option will depend 
upon individual circumstances; but in many 
cases, the discretionary/relevant property or 
IPDI trust may offer pragmatic solutions.

Unfortunately, the other three categories of special 
trust referred to above are dogged by complex and 
restrictive provisions/conditions, which are not 
easily satisfied and reduce flexibility. For example:

• An age 18 to 25 trust is one where a parent sets
up a will trust with child beneficiaries under
age 25. However, the only scenario where such
a trust may prove IHT advantaged is where a
child beneficiary of the parent testator has a
high probability of dying under age 25.

• The bereaved minors trust requires that the
bereaved minor beneficiary becomes entitled
to the trust property at age 18; an age at
which most parents would not want their
child to inherit any significant sum of money/
property. By comparison, an age 18 to 25 trust
would at least permit deferral of entitlement
to age 25.

• One might have thought that the disabled
person’s trust would clearly be the ‘best’
trust for a disabled beneficiary; however,
in practice, this is just not so. Invariably, a
discretionary/relevant property trust is more
likely to be the better option, as it offers much
greater flexibility.

Discretionary trusts
The discretionary/relevant property trust is subject 
to both ten-yearly IHT charges and exit charges 
(i.e. an exit charge is levied when trust property 
is paid out to a beneficiary). However, in practice 
many of these types of will trust are set up with 
assets from the testator’s estate of value no more 
than £325,000 (the current nil rate band threshold 
for IHT purposes). This has the effect of reducing 
(possibly to nil) any future ten-yearly IHT or exit 
charges on trust property.

A key advantage of the discretionary/relevant 
property trust lies in its flexibility.

Special trusts
The category of ‘special trusts’ comprises the 
immediate post-death interest (IPDI) trust; the 
age 18 to 25 trust; the bereaved minor’s trust; and 
the trust for disabled persons. It is only possible 
in the space available to make one or two general 
comments. However, it is probably fair to say that, 
in most practical circumstances, of these four 
types of trust only the IPDI trust offers any real 
IHT advantages.

A key advantage of the IPDI trust (i.e. one where 
a trust beneficiary possesses an interest in 
possession) is that on the death of the testator, 
if the IPDI beneficiary is the testator’s spouse, 
no IHT charge arises on the testator’s estate left 
to the IPDI trust. In essence, any IHT charge is 
simply deferred. By comparison, if the testator’s 
estate was left to a discretionary/relevant property 
trust, IHT would arise on the testator’s death on 
the excess of the estate over £325,000 at a rate of 
40%, which could be significant.

The IPDI trust also has a significant advantage 
over the discretionary/relevant property trust for 
income tax purposes.
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Caught in the ‘spotlight’?
Ken Moody   highlights a ‘spotlight’ published by HMRC on the anti-avoidance rules 
aimed at combatting ‘phoenixism’.

‘TAAR’ very much!
The TAAR in question (ITTOIA 2005, s 396B) 
applies to distributions received on or after 6 April 
2016 in winding up a UK resident close company. 
It goes without saying that getting money out of a 
company without paying income tax (and possibly 
National Insurance contributions) is no easy task. 
Distributions received from the liquidator in the 
course of winding-up are, however, automatically 
treated as capital distributions.  

This might encourage the accumulation of profits 
in the company before winding-up and starting a 
similar business in a new company with the same 
shareholders – so-called ‘phoenixism’. 

The effect of the TAAR is basically that if a former 
shareholder (or in some circumstances a person 
connected with them) carries on or is involved in 
some way with a similar activity within two years 
from receiving a capital distribution, this is re-
categorised as an income distribution. 

H MRC released number 47 in its ‘Spotlight’ 
series of guidance notes in February this 
year, which suggests that a company sale 

may be ‘caught’ by the targeted anti-avoidance 
rule (TAAR) designed to deter ‘phoenixism’ when 
a company is wound up. 

Is it ‘caught’?
The application of the TAAR rests on four 
conditions (A-D) being met. Briefly, Condition C 
lists the behaviours at which the TAAR is aimed 
(e.g. carrying on a similar activity as a sole trader, 
company or partnership). However, the scope of 
the TAAR is limited by Condition D, which requires 
that ‘it is reasonable to suppose, having regard to 
all the circumstances’, that tax avoidance was the 
main purpose. 

There is HMRC guidance (in the Company Taxation 
manual at CTM36340) but there is no clearance 
procedure, formal or informal, on the basis that 
the taxpayer should know whether tax avoidance 
was the main purpose and self-assess accordingly. 

The third-party may then liquidate the company 
and use the cash in the company to fund the 
purchase price or they could extract the cash and 
leave the target company dormant so no winding-
up is involved. 

However, leading tax experts consider that 
ITTOIA 2005, s 396B is clearly aimed specifically 
at distributions received in winding up and 
cannot, therefore, apply to the proceeds of the 
sale of a company whatever the purchaser does 
subsequently.

Raising the stakes
HMRC ‘up the ante’ in Spotlight 47, suggesting 
that if the TAAR does not apply they may seek 
to apply the general anti-abuse rule (GAAR) and 
remind the reader that if the GAAR applies the user 
of the scheme is liable to a penalty of 60% of the 
tax avoided or even 100% in some circumstances. 

There are also severe penalties under the GAAR 
on the ‘enabler’ of an arrangement deemed to be 
abusive; it seems unclear who might be offering 
such arrangements or whether the guidance is 
intended to warn off potential users or enablers by 
scaremongering that either the TAAR or the GAAR 
could apply, both of which are highly contentious. 

The putative schemes might be used in relation 
to ‘money box’ companies, which have ceased 
business or sold their business and assets and 
now hold cash representing accumulated profits. 
Obviously, anyone using or enabling a scheme to 
get around the TAAR in such circumstances must 
know what they are doing and will need to be 
advised of the dangers, such as they may be, of 
doing so.

Enter Spotlight 47…
In Spotlight 47, HMRC argues that the TAAR can 
apply to a company sale in certain circumstances 
and reference is made to ‘schemes’ which aim 
to get around the TAAR by selling the shares to 
a third-party as an alternative to winding up.

Practical tip:

However, where a company which has 
accumulated cash reserves is sold under 
a normal commercial deal to a third party 
(assuming the buyer is willing to, in effect, 
pay cash for cash) the circumstances may be 
clearly distinguished from the arrangements/
schemes at which Spotlight 47 is aimed. It 
seems inconceivable, therefore, that either 
the TAAR or the GAAR could apply but, as 
noted, the responsibility is on the taxpayer to 
correctly self-assess.
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Q.1 Can I make my children joint owners?
I bought a second house as a cash purchase with 
the money gifted to me from my parents in 1997. 
My parents have been living in this house since the 
purchase, with me as the sole owner. My husband 
and I own our family house and both houses are 
on the same street so I can look after them. My 
parents have now decided to leave the UK and 
hence we need to sell the second house to raise the 
money for their move. My parents do not pay me 
any rent; however, the council tax, house contents 
insurance, gas and electric bills were in my dad’s 
name all these years. I understand that the house 
my parents are living in is classified as my second 
home and hence subject to capital gains tax (CGT). 
I am wondering whether the fact that the cash for 
the second house was from my parents and with 
them living in that house since the purchase will 
make any difference on the CGT? I have also been 
told that (for example) I can add my husband, 
parents and my two adult children as joint owners 
to the second house in order to have a bigger pool 
of CGT allowance, i.e. six CGT annual exemptions 
rather than mine. Is this a workable approach, and 
are there any issues with it? I expect the house 
will generate a gain of £200,000 and hence I am 
seeking advice if there are any tax-efficient steps I 
can take to minimise the hit of the CGT to support 
my parents’ move abroad.

Arthur Weller replies:
I would suggest that you consult a tax adviser, 
because if you look at HMRC’s Capital Gains 
manual at CG70230 you can see that you have 
a very good argument that you were merely the 
legal owner all these years, but your parents 
were the beneficial owners: (a) they provided the

Disclaimer: This ‘Tax Insider’ newsletter is produced for general guidance only, and professional advice should be sought before any decision is made. Individual 
circumstances can vary and therefore no responsibility can be accepted by the contributors or the publisher, Tax Insider Ltd, for any action taken, or any decision 
made to refrain from action, by any readers of this guide. All rights reserved. No part of this guide may be reproduced or transmitted in any form or by any means. 
To the fullest extent permitted by law, the contributors and Tax Insider Ltd do not accept liability for any direct, indirect, special, consequential or other losses or 
damages of whatsoever kind arising from using this guide.

Q.2 What is the order of gifting for
inheritance tax purposes?
I made a potentially exempt transfer (PET) 
four years ago above the nil rate band (NRB). I 
am now considering establishing a trust. I am 
already aware I can use the full nil rate band 
when calculating if any lifetime inheritance tax 
(IHT) is due, as I only need to look at chargeable 
transfers made in the last seven years, and PETs 
aren’t chargeable transfers. However, what will 
be the position if I die within the next three years? 
Would the NRB on death be used first against the 
PETs (but with taper relief due on the amount of 
tax charged) meaning none would be available 
against the chargeable lifetime transfer (CLT) so 
IHT at 40% would be due on the whole amount 
transferred to trust? I have read that the seven-
year clock is effectively reset on PETs within the 
last seven years when a CLT is made - does this 
mean I have to survive seven years from the date 
of the CLT for no IHT to be due on them?

Arthur Weller replies:
If you die within three years (i.e. within seven 
years of the date of the PET), the nil rate band 
(NRB) is used first against the PET, meaning none 
would be available against the CLT, so IHT at 40% 
would be due on the whole amount transferred 
into trust, as you have written. I do not know 
what you mean when you write that ‘that the 
seven-year clock is effectively reset on PETs 
within the last seven years when a CLT is made’, 
so that you ‘have to survive seven years from the 
date of the CLT for no IHT to be due on them’. You 
can see from HMRC’s Inheritance Tax manual at 
IHTM14513 and IHTM14514 that it is not as you 
have written.

the funds for the purchase originally; (b) they 
lived in the house; and (c) they are going to use the 
sales proceeds. If so, they are entitled to principal 
private residence relief on the sale of the house. 
See also CG65405 regarding a bare trust.




